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DearCapt~It~J~

This is in referenceto your applicationfor correctionof your navalrecordpursuantto the
provisionsof title 10 of theUnited StatesCode, section1552.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyourapplicationon 3 June1999. Your allegationsof error andinjustice
were reviewedin accordancewith administrativeregulationsandproceduresapplicableto the
proceedingsof this Board. Documentarymaterialconsideredby the Boardconsistedof your
application, togetherwith all materialsubmittedin supportthereof,your naval recordand
applicablestatutes,regulationsand policies. In addition, the Board consideredthe reportof
theHeadquartersMarineCorps(HQMC) PerformanceEvaluationReview Board (PERB) in
yourcase,dated20 November1998, the undatedadvisoryopinion from theHQMC
PromotionBranch(MMPR-1), and the advisoryopinion from theHQMC Officer Career
Counselingand EvaluationSection,Officer AssignmentBranch,PersonnelManagement
Division (MMOA-4), dated18 December1998, copiesof which areattached. They also
consideredyour rebuttallettersdated7 December1998 and 28 May 1999.

After careful andconscientiousconsiderationof theentirerecord, theBoardfound that the
evidencesubmittedwas insufficientto establishtheexistenceof probablematerialerroror
injustice.

TheBoard substantiallyconcurredwith thecommentscontainedin thereportof the PERBin
finding that no correctionof your fitnessreport recordwaswarranted.

Specificallyregardingyourcontestedfitnessreport for 25 Januaryto 31 July 1997, theBoard
wasunableto find that your reportingsenior’sobservationwas infrequent,noting that item 18
is markedto show that hehad “daily” observation,and further noting that observationneed
not bedirect. They likewise wereunableto find that your reportingseniordid not counsel
you aboutyourperformancebeforeyou receivedyour fitnessreport at issue. They could not
find that your reviewingofficer erred by stating that your reportingseniorprovidedyou



“closeguidanceandsupervision.” In any event,they generallydo not grant relief on the
basisof anallegedabsenceof counseling,sincecounselingtakesmanyforms, so therecipient
may not recognizeit assuchwhenit is provided. They werenot persuadedthat you
necessarilyshould havebeenratedaheadof yourpeerswhoseperformanceleft somethingto
be desired. They wereunableto find that thenarrativeof yourcontestedreportomitted any
accomplishmentsso significantthat they should havebeenmentionedspecifically. Finally,
they wereunableto find that your reviewingofficer lackedadequateobservationof your
performanceto do his job properly, noting that he indicatedhe had “sufficient” opportunityto
observe,and againnoting that observationneednot be direct.

Concerningthecontestedreviewingofficer commentson your fitnessreport for 1 August to
16 December1997, theBoard found you arecorrectthat thesecommentsimpeachthe validity
of your reportingsenior’sappraisalof yourperformance;and theyconcludedthat insteadof
commentingto the effect thatyour reportingseniorhad improperly rankedtwo different
captainsnumbertwo in yourpeergroup, heshouldhavetakenaction to correctthis error.
However,this did not persuadethemthat thecontentof the reviewingofficer’s commentswas
erroneousor unjust, suchthat their removal couldbe supported.

TheBoard agreedwith the advisoryopinion from MMOA-4, exceptthey notedthat paragraph
4c understatesthe numberof fitnessreportsin yourMilitary OccupationalSpecialtytheFiscal
Year (FY) 1999 Major SelectionBoard would havehad,without yourcontestedfitnessreport
for 25 Januaryto 31 July 1997. Becausethey found no defectin yourperformancerecord,
and theyconcurredwith theMMOA-4 opinion concerningtheissueof your missing
commendatorymaterialbeforetheFY 1999 promotionboard,they found that your failuresby
the FY 1999and 2000Major SelectionBoardsshould stand. Sincethey found insufficient
basisto removeyour failuresof selectionfor promotion,they had no groundsto recommend
grantingyou a special selectionboard,or setting asideactionto effect your involuntary
dischargefrom the RegularMarineCorps.

In view of the above,yourapplicationhasbeendenied. Thenamesand votesof the
membersof the panelwill be furnishedupon request.

It is regrettedthat the circumstancesof your casearesuchthat favorableactioncannotbe
taken. You areentitledto havethe Board reconsiderits decisionupon submissionof newand
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.



Consequently,whenapplying for a correctionof an official naval record, theburden is on the
applicantto demonstratetheexistenceof probablematerialerror or injustice.

Enclosures

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector
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MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
CAPTAIN ~ USMC

Ref: (a) Captairi~DD Form 149 of 26 Aug 98
(b) MCDP1610.7D w/Ch 1-2
(c) MCO P1610.7D w/Ch 1-4

1. Per MCD 16l0.11B, the Performance Evaluation Review Board,
with three members present, met on 13 November 1998 to consider
Captain ~ petition contained in reference (a) . Action as
indicated was requested on the following fitness reports:

a. Report A - 970125 to 970731 (AN) —— Removal in its
entirety. Reference (b) applies

b. Report B — 970801 to 971216 (CD) —— Removal of the
Reviewing Officer’s comments. Reference (c) applies

2. The petitioner contends that Report A is substantially
inaccurate, erroneous, and unjust due to bias and prejudice on
the part of his Reporting Senior/Battalion Commander (Lieutenant
Colonelfl~~. This, he believes is evidenced by the mark of
“excellent” in Item 14g (judgment), the “marginal” comment in the
Section C narrative, and his ranking as “six of six” in the
Reporting Senior’s Certification.~ Along with the allegation of
bias, the petitioner states that he was never counseled by
Lieutenant Co1one1~~~~never set any goals for him, did not
share any “performance expectations”, and failed to provide
supervision and guidance. Concerning the petitioner’s challenge
to the Reviewing Officer’s remarks appended to Report B, it is
his position that Colonel ~Ø~did not have sufficient
opportunity to observe his performance and had virtually no
contact with him during the three weeks Co1one~~~~functioned
as his Reviewing Officer. To support his appeal, the petitioner
furnishes his own statement, advocacy letters from Major~~~jp~
and Henry, a copy of a Formal Safety Investigation Report,
accomplishments during the period covered by Report A, and other
documentation which he believes will support his arguments.

3. In its proceedings, the PERB concluded that the reports are
both administratively correct and procedurally complete as
written and filed. The following is offered as relevant:



Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
CAPTAIN

a. Notwithstanding the documentation furnished with
reference (a), the Board is simply not convinced or otherwise
persuaded that Report A is anything other than a fair and
objective evaluation of the petitioner’s demonstrated
performance/capabilities during that finite period. The letters
from Major~~ and~-~-~y~y-while supportive, are from two
officers who were not observing the petitioner from the per-
spective of a Reporting Senior. Furthermore, they did not have
the responsibilities that Lieutenant Colon did, as the
petitioner’s Reporting Senior and Commanding Officer.

b ~ (enclosure (4) to reference
(a)) of Lieutenant Co1one~JIJfl initial impressions regarding
the petitioner’s personal appearance does not substantiate any
preconceived prejudice. Certainly marks of “outstanding” in
Items l4b (personal appearance) and 14c (military presence) belie
any prejudice in those areas.

c. The petitioner’s disclaimer to guidance/supervision
and his allegation that Lieutenant Colone~1~’~iad only
“infrequent” observation of his performance are both unsub-
stantiated. By the very inherent nature of the relationship
between a Battalion Commander and Company Commander, signif-
icantly more than “infrequent” observation would occur.

d. That a fellow Company Commander, who was rated higher in
Item 15b on Report A, was relieved for cause some three months
subsequent to submission of the report is not germane to the
petitioner’s evaluation. Nothing included with reference (a)
substantiates that the Reporting Senior could have anticipated
such a subsequent action. Captairj~ another Company
Commander whose misfortune it was being wounded on a grenade
range, has absolutely no bearing on Report A. The bottom line
here is that the petitioner does not substantiate that Report A
is inaccurate, unjust, or biased.

e. Report B was a resubmission, so stated in the narrative
comments. The evaluation is totally “outstanding” and the
petitioner voices no complaint whatsoever about Lieutenant
Colonel ,~assessment Curiously, the supposed prejudice
that existed in Report A has now disappeared.

f. The Reviewing Officer for Report B clearly indicated for
the period in question that he did not have sufficient oppor-
tunity to observe the petitioner. This in no way contradicts his
previously stated position on the degree of observation for



Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
~ OF

Report A. Since each report is for a finite period, observation
circumstances may understandably change. Colon~~~r1~
comments on Report B are administrative in explaining the late
submission of the report and how the Reporting Senior may have
erred in rating two Captains as “two of six.” None of that
invalidates his comments.

4. The Board’s opinion, based on deliberation and secret ballot
vote, is that Report A should remain a part of Captain~~~T
official military record, and that Report B should remain as
configured.

5. The case is forwarded for final act

Colonel, U.S. Marine Corps
Deputy Director
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps
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MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARDFOR CORRECTIONOF
NAVAL RECORDS

SubjADVI~~PNIONIN~~CASE OF ~

Ref: (a) Capt~~~JL..~ltr of 26 Aug 98
(b) SECNAVINST 1401.1B

1. ~ application for Correction of
Naval Records as contained in reference (a) requested a Special
Selection Board and removal of passover.

2. Per reference (b) Capta1*1~JfiJ~1iEFDu1d only rate a Special
Selection Board if prejudicial error occurred, which would
adversely affect his opportunity for a fair chance to compete for
promotion to the next higher grade.

3. Because the Performance Evaluation Board (PERB) has declined
to remove the fitness report in question, there is no prejudicial
error and therefore no basis for a Special Selection Board or
deletion of passover.

4. The final processing of Captai~—.~*l! ____
request for a Special Selection Board wi e ase on action
taken by the Board for Correction of Naval Records.

~~tant Head, Promotion Branch
By direction of
the Commandant of the Marine Corps



DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS

3280 RUSSELL ROAD

QUANTICO, VIRGINIA 22134-5103
IN REPLY REFERTO:

1600
MMOA-4

18 Dec 98

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

Subj BCNR PETITION FOR ~
______ USMC

Ref: (a) MMERRequest for Advisory Opinion in the case of
Captain r ____ ____ USMC
of 11 Dec 98

1. Recommend disapproval of CaptaiJ~~~~ request for removal
of his failure of selection and his request for a Special
Selection Board (SSB)

2. Per the reference, we reviewed Capt~~If~1~III1Itrecord and his
petition. He failed selection on the FY99 USMC Major Selection
Board. Subsequently, he unsuccessfully petitioned the Performance
Evaluation Review Board (PERB) for removal of the fitness report
for the period 970125—970731 and for removal of the Reviewing
Officer’s comments from the report for the period 970801-971218.
He believes that the presence of the reports and the absence of
certain commendatory material previously in the Official Military
Personnel File (OMPE) prevented his record from receiving a
substantially complete and fair evaluation by the Board. We note,
the report for 970801-971218 was not available for the Board’s
consideration and do not consider it relevant to CaptaiJt~p~)~~
failure of selection. He requests removal of his failure of
selection and a SSB.

3. In our opinion, the fitness report and the absent
correspondence present some jeopardy to the record.

a. The fitness report for the period of 970125 to 970731.
This report clearly contains serious jeopardy to the
competitiveness of the record. It documents his performance in a
significant billet for his rank and Military Occupational
Specialty (MOS) . He receives a less competitive Section B mark in
Judgement and is ranked below all other officers evaluated on that
report. Furthermore, his performance is ranked below the other
officers even though he is senior in grade and billet to all but
one of them.

b. Correspondence not contained in the OMPF. We believe the
absence of correspondence previously contained in the OMPF



Subj: BCNR PETITION FOR CAPTAIN
~

presents little jeopardy to the competitiveness of the record.
The MBS contained entries for all the correspondence, providing
the Board with evidence of his decorations and military education.

4. However, we note the folldwing areas that may have contributed
to his failure of selection, even with a favorable decision by the
PERB:

a. Section B marks. Captai~~ ~~record contains trends
of less competitive markings in Administrative Duties and Handling
Enlisted Personnel.

b. Value and Distribution. Captain ~ overall Value and
Distribution, having 13 officers ranked above him and 11 below,
appears less competitive than his peers. Furthermore, as a
captain he has 10 officers ranked above him and 4 below,
indicating an even less competitive position relative to his
peers.

c MOScredibility We believe Captai1lJ1~~ record would

~ ~appear less competitive without the petitioned report because it
omits his performance in a critical billet for his rank and MOS.
The Board would be left withonly two reports, documenting his
performance as a lieutenant in a platoon commanders billet, to

~i~p’~- compare with his peers. We believe this would provide serious
jeopardy to the competitiveness of the record.

5. In summary, the fitness report and the absent correspondence
present some jeopardy to the record. However, we believe that
even with favorable PERB action there is sufficent jeopardy in the
record to contribute to Captain’~jj~i~ failure of selection
Therefore, we recommend disapproval of Captainil J~J~Jurequest for
removal of his failure of selection and his request for a SSB.

Major, U. L. Marine Corps
Head, Officer Career Counseling and
Evaluation Section

Officer Assignment Branch
Personnel Management Division
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